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BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. | 

i 

This appeal involves the same parcel of re^l estate, 
grows out of the same condemnation proceediiig below, 
and to a large extent is based upon the same rpcord as 
Colonial Ice Cream Company v. United States, No. 
5689, now pending on appeal before this Honorable 
Court. In that case (No. 5689) appellant, as tenant, is 
seeking the right denied it below to recover compen¬ 
sation for certain fixtures installed by it and il|s prede¬ 
cessors in business; in this appeal (No. 5690) ajppellant 
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as fee owner is asking that he be granted a new trial 
with respect to the value of the fee because of alleged 
highly prejudicial errors committed below. And in 
the nature of an alternative proposal in the event this 
Court sustains the position of the trial justice that the 
tenant was not entitled to an award for any of its 
fixtures, also asks for reversal of the holding of the 
trial justice denying motion of this appellant that he 
(as fee oymer) be permitted to reopen his case for the 
purpose of proving the value of such of said fixtures 
as might be permanently attached to the realty as an 
integral part thereof, said motion having been made 
immediately after the trial judge, upon the tenant’s 
offer of proof, had ruled— 

“If there is anything there that is part of the 
realty it belongs to the owner, it does not belong 
to you (the tenant), at all.” (Rec. No. 5689, p. 35; 
No. 5690, p. 33.) 

First, with respect to the facts relied upon for re¬ 
versal upon the general value of the fee: Appellant, 
Craig, having placed before the court and jury his 
evidence as to value, the government as part of its 
case offered as bearing upon market value a certain 
agreement executed May 17, 1921, between appellant, 
Craig, and the Old Dutch Market and Old Dutch Realty 
Companies, wherein Craig agreed to build upon land 
owned by him a specified building, the same to be 
leased to the Old Dutch Companies for a period of ten 
years from the date of completion, the 6Td Dutch 
Companies agreeing to purchase the aforesaid land 
and building at the end of the term of the lease for 
the sum of $230,000 plus such additional amount as the 


cost of the new building exceeded $62,000.d,0. (Rec. 
No. 5690, p. 28) The agreement contained various 
other provisions regarding carrying charges, taxes, 
insurance, etc., and one that should the property be 
condemned or sold for i)ublic purposes priir to the 
end of the term the sale provisions should bease and 
determine. j 

Appellant objected to the admission of this docu¬ 
ment in evidence on the ground that it was executed 
ten years prior to the filing of the petition for con¬ 
demnation, and hence was too remote in point of time to 
furnish any criteria of present market valub; that it 
was confusing and incomplete upon its face, apd would 
be misleading to the jury. The objection vfas over¬ 
ruled and exception noted. (Rec. No. 5690, p. 23) 
One provision of the contract just referred to, admit¬ 
ted over appellant’s objection, being that the 01d Dutch 
Company should purchase the land and buildings of 
appellant in 1932 at the basic price of $230,000. plus 
any excess over $62,000 that the new construction 
might.cost (Rec. No. 5690, p. 28), appellant in rebuttal 
sought to introduce certain evidence showing what the 
actual cost of such building was, as otherwise the con¬ 
tract was meaningless and unintelligible as tb market 
value or price. The first offer in this regard W’as of a 
bill in equity, filed in the Supreme Court of the| District 
of Columbia in Equity Proceeding No. 41,281 shortly 
after construction of the building by the contractor 
who h« 3 d constructed the same, since deceased, | wherein 
in seeking to establish a mechanic’s lien under a cost- 
plus contract he had set up in his bill in detail, under 
oath, what it had cost to construct the building in 
question. The court refused to admit this s^^orn bill 
and allowed an exception. (Rec. No. 5690,| p. 31) 
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Next, the attorney for the builder, Stanton C. Peelle, 

was produced as a witness, and after testifying that 

the builder in question was dead, that he had personally 

represented him in the equity proceedings in question, 

and that by refreshing his recollection from the bill 

in equity which he had prepared and which his client 

had sworn to he could tell what the building cost, was 

asked the question thus led up to. An objection was 

sustained and exception preserved (Kec. No. 5690, p. 
« 

31) It was later shown that appellant, Craig, did not 
himself have these complete cost figures; (Rec. No. 
5690, p. 35) but the jury was nevertheless permitted 
to take the ten year old, 1921, contract, with its am¬ 
biguous terms and incomplete figures, as evidence of 
1931 market value! 

With regard to the fixture question, after appellant 
had put in its evidence regarding the value of the 
fee generally and announced that he rested, the 
Colonial Ice Cream Company opened its case by offer¬ 
ing a stipulation between itself as tenant and this 
appellant as fee owner, to the effect that all improve¬ 
ments on said premises having to do with refrigeration, 
including all insulated cold and freezing rooms, etc. 
(Rec. No. 5690, pp. 14, 15; No. 5689, p. 24) were the 
property of the tenant. This stipulation the court re¬ 
fused to admit, whereupon counsel for the Ice Cream 
Company offered evidence that the cooling rooms and 
other structures covered by the stipulation were in¬ 
stalled by it or its predecessors in business; that many 
of the items claimed were permanently affixed as part 
of the realty and could not be moved without being de¬ 
stroyed; that they were adapted to the most advanta¬ 
geous use of the realty, and further offered to prove 
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their sound market value. All of this the court] declined 
to admit, saying: | 

! 

^ ‘ There is nothing in the record that shj^ws that 
your client (Colonial Ice Cream Compan^) is en¬ 
titled to anything at all here except to fixtures, and 
if there is any thereof that is part of thje realty 
it belongs to thci^^^wner. The owner’s position is 
that he has got everything there for which com¬ 
pensation can be obtained from the government, 
and on the evidence as it stands now, I \jrould go 
further and say that you have not shovpi your¬ 
selves to be entitled to anything.” (Rec. ISo. 5690, 
p. 33) 

‘‘And if there is anything there that is part of 
the realty it belongs to the owner, it does! not be¬ 
long to vou (the tenant), at all. (Rec. No. 5690, 
p. 33) (Rec. No. 5689, p. 35) | 


The Court having thus ruled that the tenant^ had no 
standing in court and that the fixtures in ques[tion be¬ 
longed to the fee owner, appellant thereupon mpved the 
court for permission to reopen his case for the |)urpose 
of proving the value of such property. Therp being 
many property owners represented by counsel^ in this 
proceeding, and the agreed order of proof being that 
the property owners should first put in their cases and 
the government thereafter answer, the coui^t post¬ 
poned its ruling upon the application. Upon the clos¬ 
ing of the property owners cases, appellant i^pnewed 
his motion, offering to prove the value of twelve cold 
rooms and all the appurtenances and fixtures con¬ 
stituting the refrigerating system, exclusive !of the 
engines and machines, but inclusive of the coils, jpiping, 
tower on the roof, ceilings, cork boarding, ^ement 
plaster, etc. (Rec. No. 5690, p. 34) The couH then 
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overruled the motion, saying that claimant before 
closing his case had offered all the evidence he thought 
was material, and would not be permitted to reopen 
for the purpose of proving something additional upon 
a new theory. Exception was duly taken to this ruling 
(Rec. No. 5690, p. 34). 


I ASSIGNMENT OF ERRORS. 

The following assignment of errors are relied upon 
by appellant: 

1. In admitting into evidence as part of the case of 
the United States a certain contract dated May 17, 
1921, between David Mahon Craig, Trustee, the Old 
Dutch Market Company and the Old Dutch Realty 
Development Company as bearing upon the fair market 
value of Parcel V. 

2. In denying motion of David Mahon Craig, Trus¬ 
tee, that he be permitted to reopen his case for the 
purpose of producing evidence pertaining to the value 
of certain betterments, additions and improvements, 
namely, twelve cold rooms and all the appurtenances 
and fixtures constituting the refrigerating system, and 
the extent to which said betterments, additions and 
improvements enhanced the otherwise value of the land 
in Parcel V for its most advantageous use. 

3. In excluding from the jury evidence offered by 
David Mahon Craig, Trustee, fee owner of Parcel V, 
as to the extent to which the refrigeration rooms and 
other structures and improvements pertaining to the 
refrigerating system enhanced the otherwise value of 
the land in Parcel V for its most advantageous use. 



1 


4. In excluding from the jury testimony offered on 

behalf of David Mahon Craig, Trustee, fee oj\mer of 
Parcel V by the witness Stanton C. Peelle a^ to the 
cost of the building erected upon the land ii^ Parcel 
V in 1921. j 

5. In excluding from the jury as evidence briginal 

Bill in Equity No. 41,281, Supreme Court, District of 
Columbia, offered by the fee owner of Parcel V to 
show the cost of a certain building erected on tlbe land 
in Parcel V in 1921. i 

6. In entering formal judgment of October 13, 1931, 

overruling the objections and exceptions of David 
Mahon Craig, Trustee, fee owner of Parcel jV, and 
confirming the award of the jury as to said] parcel 
without any inclusion in the award of any conjipensa- 
tion for the portion of the fair market value of said 
parcel represented by the extent to which the refrigera¬ 
tion rooms and other substantial structures pertaining 
thereto enhanced the otherwise value of the Idnd for 
its most advantageous use. I 

I 

I 

1 

i 

THE CONTRACT OF MAY 17, 1921, WAS TC^O RE¬ 
MOTE IN TIME TO BE ADMISSIBI^ AS 
BEARING UPON MARKET VALUE AT\ THE 
TIME OF INSTITUTION OF THESE! PRO¬ 
CEEDINGS. i 

I 

_ I 

I 

j 

No one will except to the statement, certainly, that 
‘‘In a proceeding for condemnation of property, the 
fair cash value of the property at the time of th^ peti¬ 
tion for condemnation is the sum which the ower is 
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entitled to recover as damages.’’ This contract was 
admissible, if at all, upon the theory that it threw light 
upon the 1931 market value of the property (although 
the trial judge thought it admissible as ‘‘part of the 
history of the property”) (Eec. No. 5690, p. 23). And 
courts have consistently held that in order for data 
regarding sales, the purchase price paid by owners, 
etc., to be admissible, the transaction involved must 
have been vrithin a time so recent as to afford a fair 
indication of value at the time of institution of the 
proceeding. Periods of from one year to seventeen 
years have been held too remote by various courts, 
but nowhere have we found where a court has held a 
sale teni years or more prior to the proceeding to be 
sufficientlv recent to be admissible. 

In Green v. Fall River^ 113 Mass. 262, a sale of lands 
in the City of Fall River, Massachusetts, one year 
previous to the proceeding was held too remote. 

Another Massachusetts case, Benham v. Dunbar, 
103 Mass. 365, 368 involved the taking of certain low¬ 
lands and flats on a island in Boston Harbour. Be¬ 
cause of the nature of the land involved, evidence was 
permitted of sales from one to eight years back, but 
the court w’as constrained to say that—“If the value 
of a town lot were in question, it is plain that the 
evidence should be confined to sales of comparatively 
recent date and of land in the near vicinitv. If it was 
wild land in a thinly settled part of the country, a more 
liberal rule would be applicable.” Here we have 
property in the heart of the nation’s capital. 

Denver S R. G. Ry. Co. v. Schmidt, 11 Col. 56, 16 
Pac. 842, was a case where cross-examination as to a 
sale three years previous to the taking was held im¬ 
proper because of remoteness. 



It was said in Sullivan v, M, K. <& T, Co., 29 
Tex. Civ. App. 429, 433— i 

‘‘We are satisfied from the authorities cited 
that where sales of such property in the same 
vicinity were made at a time so remote from that 
at which the property is condemned as j to show 
that the circumstances and conditions hy which 
value is estimated and determined were essentially 
different from what they were when condemna¬ 
tion proceedings were instituted, shoul^ not be 
admitted. We think, therefore, that the pHce paid 
by appellant ten years ago for the trac^ of land 
in controversy (though there is testimony to the 
effect that its market value has remained un¬ 
changed since its purchase), when the facts and 
conditions introduced in evidence by him to show 
its value when taken by appellee are considered, 
was not competent evidence in this preceding of 
its market value, and that testimony offered by 
appellant of sales is so remote as to fufnish no 
criteria of the market value of the property at 
the time it was taken by the appellee.” 1 

One of the leading cases on this subject is \janquist 
V. City of Chicagoj 200 Ill. 69, 65 N. E. 681{. Here 
seven years was held too remote, the court saj^-ing— 

“It may be true, as a general rule, that the price 
which the owner gave for the property !may be 
put in evidence, but it must appear that the owner 
has purchased the property within a time so re¬ 
cent, that its cost will afford a fair indication of 
its present value. In a proceeding for coijidemna- 
tion of property, the fair cash value of the prop¬ 
erty at the time of the petition for condehmation 
is the sum which the owner is entitled to |recover 
as damages. (Jacksonville & S. Ey. v. I Walsh, 
106 HI. 253.) In order to determine such value, 
evidence may be introduced of sales of i similar 
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property in the same neighborhood, but it must 
appear that such sales were made at or about the 
time of the filing of the petition. (Peoria Gas Lt. 
Co. V. Peoria Terminal Ky. Co., 146 Ill. 372; Lewis 
on Eminent Domain, Section 644). Here, the 
purchase of appellant, instead of being at or near 
the time at which the value was to be determined, 
occurred seven years before that time. In Peoria 
Gas Light Co. v. Peoria Terminal Ry. Co., supra, 
we said: ‘The theory upon which evidence of 
sales of other similar property in the neighbor¬ 
hood, at about the same time, is held admissible 
is that it tends to show the fair market value of 
the property to be condemned. ’ It cannot be said 
that evidence as to the cost of the property seven 
vears before the time of condemnation necessarilv 
shows the present market value thereof. In the 
lapse of the intervening time the value may have 
risen or fallen to such an extent as to make the 
cost at the time of purchase either too high or too 
low.^^ 

The agreement here, having been executed ten 
years prior to the filing of the petition, clearly was too 
remote under these decisions to have been properly 
admissible. 


THE AGREEMENT TO SELL CONTAINED IN THE 
CONTRACT OF 1921 DID NOT REPRESENT A 
SALE FOR CASE BETWEEN A WILLING 
SELLER AND BUYER UNDER ORDINARY 
MARKET CONDITIONS. 


In the Lanquist v. City of Chicago case, supra, the 
following further rule was laid down regarding ad¬ 
mission of former sales: 
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‘‘The jury are not to consider the pric0 at which 
the property would sell for under special or extra¬ 
ordinary circumstances, but its fair ca^h market 
value, if sold in the market under ordinary cir¬ 
cumstances for cash and not on time, ^nd upon 
the assumption that the owner is williAg to sell 
and the purchaser is willing to buy.’’ j 

It will be recalled (Rec. No. 5690, p. 24)| that the 
contract in question was one whereby the bwner of 
the land was to raze certain buildings thereon and 
erect a new building according to agreed pjlans and 
specifications; that if the new structure cost |in excess 
of Sixty-two Thousand Dollars ($62,000) suih excess 
was to be advanced by the Old Dutch Companies as a 
loan, to be repaid in annual installments over a period 
of years by the owner of the land, appelk-nt here; 
that the Old Dutch Company was to have a|ten year 
lease, pay all local taxes and assessments and insur¬ 
ance premiums, all commissions and renewals of 
mortgages, and interest upon the total amount ex¬ 
pended on the building by the owner of the j land; in 
consideration of all of which the Old Dutch (pompany 
agreed to purchase the property at the end of ^en years 
for Two Hundred Thirty Thousand Dollars (^230,000) 
plus any excess over Sixty-two Thousand j Dollars 
($62,000) that it cost to construct the new building, 
and appellant agreed, according to what seejns to be 
a reasonable construction of the instrument,! to obli- 

I 

gate himself to sell on those terms, provide^ in the 
meantime, the building had not been sold | or con- 
demned for public purposes. j 

This contract was not in effect at the tim^ of the 
condemnation proceeding. | 
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The transaction evidenced by this agreement then, 
does not meet the test laid down in the Lanquist case: 
it was not a sale in the open market under ordinary cir¬ 
cumstances for cash, between a willing buyer and sell¬ 
er, but a complicated agreement containing nothing in 
its actual terms that would throw light upon the 1921, 
much less the 1931, value of the property as an entirety, 
for one would have to know the actual cost above 
Sixty-two Thousand Dollars ($62,000) of the new 
structure before determining what the consideration 
for the agreed sale was to be; and nothing was intro¬ 
duced by the government to show what that cost was. 

The court justified submission of this paper to the 
jury on the ground of its being ‘^part of the history of 
the property,’’ although this was not the theory upon 
which it was submitted (Kec. No. 5690, p. 23). We 
are fraiik to say that we do not understand the learned 
trial justice’s theory of evidence in this regard; per¬ 
haps government counsel will enlighten this court, and 
thus ourselves, in respect thereto. 

The jury could have gained but one idea from the 
court’s submission to them of this agreement, that is, 
that the ,owner of the property at the time of the pro¬ 
ceeding in 1931 valued the property for purposes of 
sale at Two Hundred Thirty Thousand Dollars 
($230,000), which, obviously, was not a fact. The price 
agreed upon in 1921 was not Two Hundred Thirty 
Thousand Dollars ($230,000) but Two Hundred Thirty 
Thousand Dollars ($230,000) plus a sum not revealed 
in the agreement, plus other numerous considerations 
impossible to valuate without having detailed infor¬ 
mation not contained in the agreement itself with re¬ 
gard to the entire transaction; and the bargain so 
made represented not 1931 value but 1921 value—a 



value so remote in time as to be of no use Whatever in 
determining value at the time of the filing <if the peti¬ 
tion in 1931. ! 


THE CONTRACT OF 1921 HAVING BfcEN AD- 
MITTED AT THE INSTANCE OF T^E GOV- 
ERNMENT, APPELLANT SHOULl^ HAVE 
BEEN PERMITTED TO SUBMIT EVIDENCE 
TO CLARIFY ITS AMBIGUITIES. I 

i 

1 

The contract of 1921 having been admittec^ over the 
objection of appellant, and containing the i provision 
it did that the agreed transfer price shouljl be Two 
Hundred Thirty Thousand Dollars ($230,000|) plus the 
excess over Sixty-two Thousand Dollars ($^2,000) of 
the cost of the new building, it is submitted t^at it was 
error for the court to refuse to permit apj^ellant to 
show what the actual cost of the building wasj, in order 
to make the contract intelligible to the jury. 

The contractor was dead, his records not available 
otherwise than through the equity bill, andi the said 
bill having been filed shortly after the completion of 
the building, it is submitted that both on the theory of 
best evidence and that of being a declaration made 
under oath in regular course of business by a person 
since deceased, it should have been admitted. Like¬ 
wise, the attorney who previously represented the 
builder and prepared the bill in equity,-^a mem¬ 
ber of this bar in high standing—could haj^e given 
the figures by refreshing his recollection from 
the bill. The refusal of this testimony, ujider the 
circumstances, was likewise error, it is | respect- 
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value so remote in time as to be of no use vjhatever in 
determining value at the time of the filing qf the peti¬ 
tion in 1931. I 
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MITTED AT THE INSTANCE OF TjHE GOV¬ 
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] 

The contract of 1921 having been admitted over the 
objection of appellant, and containing the 'provision 
it did that the agreed transfer price should be Two 
Hundred Thirty Thousand Dollars ($230,000^ plus the 
excess over Sixty-two Thousand Dollars ($62,000) of 
the cost of the new building, it is submitted t^at it was 
error for the court to refuse to permit appellant to 
show what the actual cost of the building wasl, in order 
to make the contract intelligible to the jury.j 
The contractor was dead, his records not available 
otherwise than through the equity bill, and the said 
bill having been filed shortly after the completion of 
the building, it is submitted that both on the theory of 
best evidence and that of being a declaration made 
under oath in regular course of business by la person 
since deceased, it should have been admitted. Like¬ 
wise, the attorney who previously represekited the 
builder and prepared the bill in equity,—a mem¬ 
ber of this bar in high standing—could haVe given 
the figures by refreshing his recollecticjn from 
the bill. The refusal of this testimony, ufider the 
circumstances, was likewise error, it is j respect- 
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fully submitted. The contractor was dead, no one else 
had the exact figures, not even appellant, and the only 
source from which they could be obtained was closed 
by the court ^s rulings, after the court had permitted 
the other side to use against appellant a document con¬ 
taining on i its face information which, in the absence 
of the supplementary proof sought to be supplied, was 
highly misleading. 


IT WAS ERROR TO REFUSE APPELLANT PER¬ 
MISSION TO REOPEN HIS CASE FOR THE 
PURPOSE OF PROVING VALUE OF THE FIX¬ 
TURES, AFTER THE COURT’S RULING THAT 
THEY BELONGED TO THE OWNER OF THE 
FEE. 

The Act of March 1, 1929 (45 Stat. 1416, c. 416, sec. 
8; Code of the District of Columbia, sec. 107, Title 25, 
p. 354), having to do with these condemnation proceed¬ 
ings, provides: 

“Appearance after default.—The court may, by 
order, upon application and for cause shown, at 
any time prior to final judgment permit any per¬ 
son claiming any right, title, interest, or estate in 
the lands to be acquired or to be entitled to com¬ 
pensation in respect of the taking of the same to 
appear in said proceeding upon such terms and 
conditions as the court may direct. ’ ’ 

As set forth in the statement of facts, the agreed 
order of proof at the trial w’as for the property owners 
to finish their cases and for the government then to 
put in its responses. It could have worked injustice to 
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no one to permit appellant to reopen his pase at the 
time motion so to do was made, for the government had 
not yet begun to put in its evidence; nor w(^uld it have 
been at all confusing or disorderly, as thej necessary 
testimony could have come after all othet property 
owners had finished. The court in one brea|:h said and 
held that the fixtures were the property ofl appellant, 
as the fee owner, and in the next breath denied that 
owner the right to prove their value, thereby taking 
the most unusual position that despite the provisions 
of the Constitution as to just compensation, the gov¬ 
ernment might have without paying anyone therefor 
property worth, according to experts of thp Colonial 
Ice Cream Company and of appellant, ubwards of 
$80,000, merely because of a procedural deflect during 
trial! 1 

Appellant is before this court upon this qjuestion of 
fixtures upon the position that if the stipulation which 
the learned trial justice ruled out of the evijience was 
not proper, then it became a matter of piioof as to 
whom the fixtures belonged. So long as they |were part 
of the realty, and adapted to the most advantageous 
use thereof, they were real property as to yhich just 
compensation had under the Constitution to be paid 
to the owner; the court having held that appellant was 
the owner, it was contradictory, unjust and unconstitu¬ 
tional to deny him the right to make his proof of value. 

That counsel for the government shared th'^ Court’s 
idea that had appellant put in proof regarding this 
property as part of its case in chief he coul4 have re¬ 
covered therefor is shown by his statement, !‘^I prob¬ 
ably would not object to the walls of the gardening 
rooms, if you have to take the walls down ahd if the 
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claimant occupied the position of owner of the free¬ 
hold/’ (Eec. 5689, p. 35) 

It is a fair inference, we believe, from the face of 
the stipulation itself that appellant, the fee owner, in 
executing the stipulation which the court refused to 
receive, waived what he considered to be some of his 
rights with respect to these fixtures in favor of the 
tenant; and if that stipulation was legally invalid, ap¬ 
pellant was then restored to his original position and 
should have been accorded the right as owner of the 
fee to prove the value of and be compensated for his 
property,—particularly in view of the trial judge’s 
ruling that such property was his. 

CONCLUSION. 

It is respectfully submitted that the admission into 
evidence of the contract of May 17,1921, as evidencing 
market value as of the date of the condemnation pro¬ 
ceeding was gross error on the part of the trial court; 
and the fact that the award, after deducting the value 
of certain special betterments (Eec. 5690, p. 23), was 
but little more than the misleading sum stated upon 
the face of that agreement, despite the well known fact 
that city property values in the decade involved, 1921- 
1931, had soared, is convincing of the fact that it was 
given great weight by the jury—^indeed was their guid¬ 
ing light in making the award. It is difficult to now 
conceive how, having let the 1921 instrument in (even 
upon the ground of ‘‘history”), the trial court could 
reasonably have refused to permit testimony by ap¬ 
pellant that would have cleared up some of its am¬ 
biguities ; but the record shows that to be the fact. 

Appellant submits that he did not have a fair and 
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impartial trial below; that the just compensation guar¬ 
anteed by the Constitution was denied him through the 
complained of rulings of the trial court, and that he 
should be awarded a new trial, with directions to the 
court below to receive and hear testimony in tis behalf 
as to the value of all fixtures permanently attached to 
the realty as are not legally claimable by the j tenant. 


Respectfully submitted, 1 

I 

Andrew B. DuvaliI, 

_ I * 

Frost, Myers & Tc^wers, 
Attorneys for A^ppellant, 
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